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JOHN SIBBALD, Fleſter in Cupar 
of Fife, EY # 
(HAT the deceaſed; FRO Burgh merchant. in * 
. Th par was proprietor of certain tenements in ſaid bo- 
rough, purchaſed from exander Bain of Rires, Eſq; 
Advocate; in one of which he, by contract of mar- 
riage of this date, obliged himſelf to infeft Margaret Lamont war. 1.171). 
his ſpouſe in liferent. 
at, by ſaid contract, ſaid James Burgh, in © contempla- 
“ tion of the marriage, binds and obliges him, his airs, ex- 
« ecutors, and N to provide, and have in readineſs, 
immediately after the ſolemnization of the ſaid marriage, 
of his own proper means and eſtate, the ſum of 4000 | 
„ merks Scots money; and to ware, beſtow, and employ, 5th 
the ſamen, with the ſum of 20ap merks, money foreſaid, of 
4 tocher good after mentioned, extending in haill to the ſum 
„of 6000 merks, money foreſaid, upon good and ſufficient 


©. well-holden lands, within this kingdom, or upon bond, 
bearing 


* 


(1 2: Ji 


bearing annualrent, in reſ52nfal mens hands, or upon his 
* lawfal trade of merchandiſing. as he thall think moſt pro- 
per and convenient, to be made forthcoming to himſelf, 
and his ſaid affidart ſpouſe, and longeſt liver of them two, 
« in conjunct fee and liferent, and to the airs and bairns 
lawfully to be procreate betwixt them; whilks failing, to 
the ſaid James Burgh, his neareſt heirs and aſſignees what- 
ſomever: and how often the ſaid ſum of 6000 merks ſhall 
happen to be uplifted and raiſed, the ſaid James Burgh 
binds and obliges him, and his foreſaids, to re-employ 
the ſame, from time to time, in liferent and fee, ręſpectivè, 
in manner foreſaid: And whatever lands, heritages, tene- 
ments, annualrents, liferents, tacks, tiends, goods, gear, 
ſums of money, and others, he ſhall happen to purchaſe, 
conqueſs, and acquire, or acereſce and fall to him, du- 
ring the ſtanding of the ſaid marriage, he binds and ob- 
* bliges him, and his foreſaids, to provide the ſamen, and 
to take the rights and ſecurities thereof, conceived in fa- 
* your of himſelf, and the ſaid Margaret Lamont his ſaid 
« affidat ſpouſe, and longeſt liver of them two, in conjunct 
fee and liferent, and to the ſaid airs and bairns lawfully 
* to be procreated betwixt them; whilks failing to hamſelf, 
„ his own neareſt airs and aſſignees, in fee. 
Mar, 71723" Margaret Lamont was, of this date, infeft in che tene- 
ment provided to her in liferent by ſaid contract, in conſe- 
quence of the procuratory therein contained ; and: an infeft- 
ment was at the ſame time given her, in liferent of other 
two tenements by ſaid James Burgh, propriis manibus. 
But it would ſeem, that, previous to theſe infeftments, 
James Burgh had contracted very conſiderable debts, which 
he was unable to pay without affecting ſaid tenements: for 
it appears, that, ſo far back as the 12th July 1718, he had 
granted bond to John Reid, maltman in Weſter Weems, for 
L. 200 Scots, payable at Lammas 1719, bearing annualrent 
from the date, and L. 20 of penalty. 


He 


Ie 
He had alfo, of this date, granted bond to Thomas [re- Sept. 11.1 719. 
land, tenant in Tarbet mill, for 500 merks, with annualrent 
from the date, and the uſual penalty; and on the 4th of Ja- 
nuary 1720, he had likewiſe granted the bond in proceſs for 
500 merks, bearing annualrent from the date, to Mr David 
Millar, maſter of the grammar-ſchool at Kirkaldy ; for which 
he afterwards granted heritable bond of corroboration upon 
his tenements in Cupar, of this date, the principal ſum and July 20 1726. 
annualrents then amounting to L. 379 : 3 : 4 Scots. 
That ſaid Mr David Millar, beſides what was due to him-, 
ſelf, having acquired right in truſt to the other two bonds 
from Reid and Ireland, upon theſe grounds obtained decreet Feb. 18.1727. 
of - adjudication before your Lordſhips againſt ſaid James 
Burgh's tenements in Cupar, for payment of the accumula- 
ted ſums of L. 228, 2s, L. 457, 10s. and L. 459, 125. Scots; 
and the abbreviate of ſaid adjudication was duly recorded, 
and horning raiſed and executed againſt the magiſtrates of 
Cupar, as ſuperiors. | 
That, of this date, ſaid David Millar obtained decreet of july 26. 1737- 
declarator of expiration of the legal againſt David Burgh, 
eldeſt lawful ſon and heir of the ſaid James Burgh. 
That a proceſs. of mails and duties having been brought, 
at Millar's inſtance, before the ſheriff of Fife, compearance 
was made for Margaret Lamont, the widow; who pleaded a 
preference in virtue of her liferent-infeftments above mention- 
ed; and the cauſe having been brought by advocation before 
this court, ſhe was finally preferred to the rents of the ſub- 
jects contained in her infeftment on her marriage contract; un 1743+ 
but the other infeftment given by her huſband propriis mani- 
bus was reduced, 
Theſe tenements were, even at this time, in very bad re- 
pair; and therefore, by contract of this date, it is agreed be- Jay 2 1744. 
twixt ſaid David Millar and Margaret Lamont, That the whole 
* tenements ſhould be repaired out of the firſt and readieſt 
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of the rents.” After which each Party, is to draw one half 
of the remainder. 

May 5. 1749. That, of this date, the above-mentioned tenements, hou 
ſes, and ards, in Cupar, were expoſed to public roup ; 

appears from the articles by ſaid David Millar and James is 

land, adjudgers, and by Margaret Lamont, as reli of James 

Burgh ; and the petitioner John Sibbald having offered L. 110, 
was preferred as the higheſt bidder. 

May 13.1749 Thereafter having obtained from Margaret Lamont a re- 
nunciation of her liferent-infeftment, for a valuable conſide- 
ration, he, on the 13th November, got a diſpoſition to ſaid 
ſubjects from ſaid David Millar, and James Ireland, as re- 
preſenting his father; in conſequence of which he entered in- 
to poſſeſſion. 

That the petitioner having thus entered into the poſſeſſion 
of ſaid ſubjects, enjoyed it peaceably for many years; and 
as, from the Jeng, of time, they had fallen into conſiderable 
diſrepair; he laid out very conſiderable ſums to keep them in 
proper condition; and as he had no ſort of doubt of the vali- 
dity of his right, ſo fairly and openly acquired, he grudged 
nothing that could render them commodious; in which view 
he made conſiderable additions to them; and in the ſame 
conviction of the goodneſs of his right, he even built new te- 
nements upon the areas adjoining to the old ones, without 
keeping any proper accounts of what he had laid our, as never 
expecting it to be called in queſtion, 

Mar 7.1766, That, of this date, ſaid Margaret Lamont, upon a narra- 
tive of the above-recited clauſe in her marriage contract re- 
ſpecting the 6000 merks, conveyed in favour of the purſuers 
Katharine and Chriſtian Burghs, her daughters, equally be- 
tween them, the intereſt of ſaid 6000 merks, which had 
fallen dae fince her huſband's deceaſe, and which ſhould be- 
come due in all time coming during her life. And, 

Upon this title, and as creditors in ſaid contract of mar- 
nage, ſaid Chriſtian and Katharine Burghs having brought 
| | 4 
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à proceſs of conſtitution againſt David Burgh, ſon by a for- 

mer marriage to ſaid James Burgh, as repreſenting his father, 

and concluding for adjudication in caſe he renounced, they, 

upon ſaid David's renunciation, obtained decreet cagnitionis July 29. 1766. 
cauſa, and afterwards decreet of adjudication, for payment of aug.s. 1966. 
the bygone annualrents from Whitlunday 1737, extending to 

8750 merks, and for payment of the principal ſum of 6000 

merks, and annualrent of both theſe from the date of the de- 

creet of adjudication. 

That upon this title ſaid purſuers, Katharine and Chriſtian 
Burghs, brought a proceſs for ſetting aſide the above-men- 
tioned decreet of adjudication, with the decreet of expiry of 
the legal, conveyed to the petitioner, and for eſtabliſhing 
their own right to the ſubjects adjudged ; and containing alſo 
a concluſion for mails and duties, and removing againſt the 
poſſeſſors. 

That ſaid reduction having come before Lord Auchinleck 
Ordinary, his Lordſhip granted certification againſt the de- Nov. 26. 1766 
fenders for not producing; and reduced and decerned in ab- 
ſence. Againſt which interlocutor the petitioner afterwards 
repreſented, founding upon ſaid decreets of adjudication and 
expiry, with the horning Wein the contract be- 
tween Millar and Lamont, with the diſpoſition from Millar, 
and the diſcharge and renunciation by Lamont, as titles ſuf- 
ficient to exclude: But the Lord Ordinary found they were Dec. 19. 1766 
not ſufficient to exclude; aſſigned the 2d January for ſatis- 
fying the production; reſerving to the petitioner his defences 
at diſcuſſing, as accords. 1 

That ſaid reduction having afterwards, in conſequence of 
a remit, come before Lord Kennet Ordinary, his Lordſhip, of 
this date, was pleaſed to pronounce the following interlocu- eb. 28.1769. 
tor: The Lord Ordinary having conſidered the reaſons of 
reduction, anſwers thereto, and replies to. theſe anſwers, 

« with the writs under reduction, finds, That the purſuers 
* have inſtruQed ſufficient reaſons for reſtricting the decreet 
| B | * af 
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of adjudication to a ſecurity for the principal ſums due by 
the bonds therein mentioned, and annualrents thereof reſt- V2 
ing unpaid; and neceſſary expences, without accumulation; 
and decerns'accordingly: And ordains the defender to give 
in an account of the amount of the principal ſums, annval- 
rents, and expences; and of his and his authors intromiſ- 
ſions with the ſubjects adjudged, ſince they entered to poſ- 
ſeſs the fame.” | * 

The above- mentioned reaſons of reduction conſiſted of cer- 
tain objections to the bill of adjudication, upon which the 
ſummons of adjudication proceeds, to the ſummons of adju- 
dication itſelf, and to the decreer, to be afterwards more par- 
ticularly taken notice of. And in the anſwers, the petitioner, 
in the firſt place, objected to the purſuers title, as not having 
been ſerved heirs of proviſion to their father; when truly it 
appeared, from the contract itfelf, they were no more than 
heirs of proviſion, or at leaſt, that they ought to have ſerved 
heirs of provifion, in order to ſhow, that they had an exclu- 
five right to the ſums for which they had adjudged. And, 
in the ſecond place, the objections to the bill, &c. were endea- 
voured to be obviated. N _ 

But theſe having been over-ruled, the petitioner repreſented 
-againſt ſaid interlocutor: and the Lord Ordinary, upon ad- 
viſing the repreſentation, with anſwers, on the 11th July 
1770, adhered to his former judgement. - | 

The petitioner thought it his duty again to repreſent; and, 
in atd of his former arguments, to ſtate the following objec- 
tion, which he had then'diſcovered to the purſuers title, viz. 
That they had a brother and ſiſter of the ſame marriage then 
in life, who had an equal right with them; and that, fo far 
as their adjudication was founded upon their mother's convey- 
ance to the annualrents of faid 6000 merks, they had no 
right to have adjudged in virtue of ſuch title, ſhe having 
formerly conveyed, in favour of David Millar, all that ſhe 
could atk or crave in and through ſaid contract of marriage, 
F n l in 
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in conſequence of the above tranſaction with him; and had - 
afterwards diſcharged and renounced the ſame in favour of 
the petitioner; which diſcharge and renunciation ſhe had 
become bound to warrant at all hands, and againſt all 
deadly. | 

That, of this date, the Lord Ordinary = Pr} the fol- juy 26.1770. 
lowing interlocutor. * Having confidered this repreſentation, 
and that the purſuers, as poſterior adjudgers, are intitled 
* to object to the repreſenter's adjudication, and to call him 
to account for his intromiſſions, if the legal be not expired, 
which the interlocutor repreſented againſt ſuppoſes it is 
not; and that the new matter ſtated in the repreſentation 
does not affect that queſtion, but reſolves into objections 
againſt one of the debts adjudged for, which need not at 

preſent be determined; refufes the deſire of the repreſen- 
tation; and adheres to the former interlocutar,” 
That the petitioner again repreſented to the Lord Ordina- 
ry, and obtained letters of incident diligence, in hopes of 
throwing ſome farther light upon the queſtion, by reco- 
very of papers from the former proceſs betwixt Millar and 
the widow : but nothing having occurred from thence, the 
term was circumduced on the 18th, and the Lord Ordinary 
upon the 22d, January 1771, © having again conſidered 
the repreſentation, and the interlocutor of the 18th cur- 
* rent, refuſes the deſire of the repreſentation, and adheres 
* to the interlocutor reclaimed againſt,” _ 

That the petitioner humbly begs leave to ſubmit the a- 
bove-recited interlocutors to your Lordſhips review, and to 
pray for an alteration of them. 

In order to obtain this, after ſo long a narrative, he ſhall 
(without departing from them) abſtain from troubling your 
Lordſhips with a repetition of the objections he has offered 
to the purſuers title, and to one of the grounds upon which 
their adjudication proceeds; but ſhall confine his argument 
to o the objections offered to his decreets of adjudication and 


expiry, 


181 
expiry, or the grounds, and warrants thereof, which he ſhalt 
fairly ingroſs in the purſuers own worde. 

He muſt however be pardoned for making this prelimina- 
ry obſervation, That however unfavourable the expiry of a 
legal may be in a competition with other onerous creditors 
who have a proper jus crediti in their perſons, and a conſe- 
quential right to have forced payment from the defender 
himſelf during his life, the petitioner is not at preſent en- 
gaged in any ſuch unfavourable competition. The purſuers 
father had a right to have laid out the 6000 merks mentioned 
in the contract on trade, and might have ſent it in what 
ſhape he pleaſed; and the purſuers could not have done any 
diligence ſufficient to have prevented him from ſo doing; 
nor conſequently could creditors be prevented from contract- 
ing with him with regard to it. The caſe therefore of a cre- 
ditor contraQting with a perſon thus apparently veſted in the 
fee, muſt be much more favourable than that of an heir, 
who had only a right of expectancy, or at moſt a jus crediti, 
defeaſible by the fiar, who might, for an onerous cauſe, have 
Are the ſubjects in queſtion, without being ſubject to 

uarrel. 
Y In another view, the petitioner's caſe muſt appear extreme- 
ly favourable : He acquired theſe ſubjects as a bona fide pur- 
chaſer, upon a title apparently good at a public roup, with 
conſent of the widow, the only perſon of Burgh's family 
who had then any apparent intereſt; and. that too after his 
authors had remained in the peaceable and quiet poſſeſſion 
of them for many years. a wake 1 

In conſequence of this right which he has thus ſo fairly 
acquired, he has not only repaired and improved the ſub- 
jects, but has, at a great expence, reared up additional hou- 
ſes upon them, the only temptation which can induce the 
purſuers to inſiſt in this action; and yet if the purſuers ſhall 
prevail in this queſtion, as it could not be ſuppoſed he 
would keep an account of improvements, which he never 


would 


J 
5 


Wed 
RAW * R 


191 


would have made had he thought himfelf accountable, they 
muſt carry off the fruits of his labour, and draw the pro- 
duce of his diſburſements oo © 

His caſe, your Lordſhips will farther obſerve, becomes till 
harder, if the objections to his right are ſuch as ariſe from 
neglet or overſight in practitioners in the law. The act 
1672, cap. 19. bears, as one of the inductive cauſes, That 
* by the ignorance of notars and meſſengers, and many unneceſ= 
* ſar ſolemmit ies, oft-times nullities have happened in compriſings ; 
and that his Majeſty was deſirous to ſecure equally the 
* intereſt of debtors and creditors.” Upon this ſtatute there- 
fore, which introduces adjudications in place of appriſings, ſo 
averſe to unneceſſary ſolemnities, the petitioner is perſuaded 
your Lordſhips will lend an unfavourable ear to objections, 
which, if they have any weight, have truly their foundation 
in ſuch: And in that perſuaſion he ſhall proceed to ſtate and 
to conſider the objections offered in the purſuers reaſons of 
reduction. | | 

The firſt objection is, That the bill of ſummons, Tying 
in the fignet-office, ſubſumes and concludes in the words 
following, and in no other. © And true it is, That the ſaid 
* haill principal ſums, and certain bygone annualrents there- 
of, and penalties above mentioned, are as yet reſting ow- 
ing unpaid; and that I have often, and divers times, de- 
„ fired and required the ſaid James Burgh to make pay- 
** ment thereof to me, yet nevertheleſs, &c.: Wherefore ne- 
* ceſlary it is for me, conform to the 19th act of King 
* Charles II. intitled, A& anent adjudications in place ap- 
« prifings, that ſuch part and pertinents of the lands, and o- 
© thers underwritten, pertaining to him, as are worth the 
* foreſaid ſums, viz. (here a blank of a few lines is left), 
© be adjudged, I beſeech your Lordſhips for ſummons of 
* adjudication in the premiſſes, in common form. Accor- 


ding to juſtice, and your Lordſhips anſwer,” George Gor- 
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And therefore, as the bill is blank with regard to the lands, 
it could not arenen warrant for a . of en: 
tion. 

Anſwer to Ob⸗ In anbeter, to this the pititiahey. ainſ; in [the oo f e ab- 
Jen 1. ſerve” That your Lord{hips have, in matters of more conſe- 
quence, diſpenſed with the production of grounds and war- 
rants at a diſtance. of years; as appears from ſeveral caſes 
ſtated in the Dictionary, voce Grounds and Warrants, And 
Di&. voce in other caſes your Lordſhips have found a ſummons ſuffi- 
_— art. cient, where it ought to have proceeded upon a bill, on ac- 
| count of the hazard which purchaſers might otherwiſe be 
brought into. In the preſent caſe, though a ſummons of ad- 
judication does in practice proceed upon a bill, yet as ſuch 
ſummons is not privileged, the petitioner cannot, with defe- 
rence, ſee any proper foundation for it but ſuch practice. 
And ſuch being the foundation of it, the petitioner does, 
with -great deference, *maintain, that the practice muſt regu- 
late the form of ſuch bill. 
Now he does appeal to the practice of the time when 
this adjudication was deduced, and affirms, that it was not 
the cuſtom to ingroſs the lands in the bill at that time; and 
ſurely in a matter which is the creature of practice, ſuch 
actice, if not the ſovereign rule as to the form of ſuch mat- 
ter, muſt at leaſt be ſuſtained as optima legum interpres; and 
your Lordſhips will never, at this diſtance of time, ſuſtain 

an objection which was repelled by ſuch ſanction. 

The next objection offered to the bill is, That it contains 
no warrant for.a concluſion. in the ſummons, upon the ſecond 
alternative of the act of parliament. But to this a very ob- 
vious anſwer occurs, That the bill mentions the act of par- 
liament, and concludes for a ſummons in common fow, which 
is all that was required. 

The ſame anſwer occurs to the third objaftiva, wing ns 
the bill, in regard it does not contain the particular debts or 
accumulations thereof, which are afterwards accumylated in 
the decreet. 

The 
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The next objection is to the ſummons of adjudication it- 
ſelf, viz. That the particular words in the ſummons, expreſ- 
ſing the terms from which the reſpective annualrents are due 
upon the ſeveral debts, though ſtill legible, are delete, or ra- 
ther ſcored; and thence it is argued, that it ought to be held 
as blank, and could only be ſupplied by a ſpecial condeſcen- 
dence, without which, it is ſaid, there could be no warrant for 
the accumulations in the extracted decree. But to this it is 
anſwered, That the petitioner, at this diſtance of time, is in 
no ſhape bound to account for this ſuperinduction or ſcoring. 
The terms are ſufficiently legible notwithſtanding of it; and 
conſequently, however the after ſcoring might have happen- 
ed, the ſummons was a ſufficient warrant for the accumula- 
tions afterwards made when the decree-came to be extracted. 
Another objection, That the accumulations are blank in 
the decerniture, admits of nearly the ſame anſwer, That as 
the terms were ſpecified in the ſummons, and decreet was 
granted in abſence, conform to the concluſions of the ſum- 
mons, it was a ſufficient warrant for filling up theſe accu- 
mulations in the decreet which was afterwards extracted; and 
this was accordingly done. | | 
The next objection amounts to this, That upon calculating 
the accumulations from the terms ſpecified in the ſummons, 
and comparing it with thoſe ſpecified in the decreet, there ap- 
pears to be an error in calculo, amounting to L. 3 ſome odd 
ſhillings Scots. Init 
To this moſt extraordinary objection, it might ſuffice, per- 
haps, to anſwer, De minimis non curat pretor, as the petitioner 
is perſuaded the Lord Ordinary paid no regard to it in pro- 
nouncing the above interlocutor ; but as. it appears to be an 
ingredient in it, he ſhall, from that deference which is due to 
ſo reſpectful a deciſion, farther obſerve, in anſwer thereto, that 
as it does not amount to a pluris petitio, but is a mere miſtake 
of a few pence in calculating intereſt upon threedifferent debts 
for a term of years, he is perſuaded your Lordſhips will not 
allow 
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allow this ſo trivial miſtake to be ſo prejudicial to him, as to 
armul a right which has almoſt received the ſanction of the 
pblitive preſeription, eſpecially as it is owing to no fault of 
his, t the decreet itſelf makes reſervation always ſalvs 
guſto calculo. 

Upon the whole, therefore, as the petitioner hopes he has 
ſofficiently obviated the objections offered to the bill, ſum- 
mons, and decreet of adjudication, and ſhown, that, agreeable 
to the ſpirit of the ſtatute introducing adjudications, no re- 
gard ought to be paid to them, as being founded on unne- 
ceſſary ſolemnities ; that his plea is attended with every 
circumſtance of favour, that long poſſeſſion, good faith, or 
legal and onerous cauſe, can give; and that the purſuers are 
here endeavouring to catch an advantage from his ſecurity, 
founded on theſe, and of which they might have been depri- 
ved by the voluntary a& of their father in a different form : 
fo he makes no doubt, that your Lordſhips will, on the other 
hand, give a check to ſo unfavourable a plea, either by find- 
ing that the purſuers have no title to inſiſt, or by * 
the reaſons of reduction. 


' ' May it therefore pleaſe your Lord ſbipt, to review and alter 

' the Lord Ordinary's interlocutors above complained of, of dates 

' the 2d February 1769, the 11th and 265 July 1770, and 
224 January 1771, and to repel the reaſons reduction, 
and a 


According to juſtice, &c. 
ALEX. MURRAY. 


